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STATEMENT OF THE CASE 

A. Introduction 

At issue in this case is a flawed measure (2006 Measure 47) adopted by 

the voters that, by its own terms, does not become effective unless and until the 

Oregon Constitution is amended or the Oregon Supreme Court determines that 

it should overrule its fourteen-year-old precedent. 

Measure 47 is therefore a law, the “taking effect of which shall be made 

to depend upon any authority” in violation of Article I, section 21, of the 

Oregon Constitution, which renders the measure invalid in its entirety. 

The Secretary of State determined that section 9(f) of Measure 47 was a 

delayed operation provision that holds the remainder of the measure in 

abeyance, possibly forever, as a “spore” capable of becoming operative the 

moment the conditions precedent in section 9(f) are fulfilled.1 

Petitioners, for a variety of reasons, contend that Measure 47 is both 

effective and operational and that the Court’s prior decisions should be 

overruled.  This brief will therefore address two major issues: 

(a) Whether Measure 47 is invalid in its entirety under Article I, 

section 21, of the Oregon Constitution; and 

                                           
1 Measure 47 will necessitate changes to many sections of the Oregon Revised 
Statutes that have been amended many times by the legislature since 2006.  
This brief will not address the challenges that would be presented if Measure 47 
suddenly sprung to life and had to be reconciled with a legislative scheme that 
is no longer consonant with that which existed in 2006. 
 



 
 

 
 

 

2 

(b) Whether this Court should accept petitioners’ invitation to 

reexamine and overrule Vannatta v. Keisling, 324 Or 514, 931 P2d 770 (1997) 

(“Vannatta I”). 

B. Questions Presented on Review and Proposed Rules of Law 

The Hazell petitioners and the Horton petitioners have, collectively, 

presented the Court with five “assignments of error” and eight questions 

presented on review.  ORAP 9.17 does not require identification of assignments 

of error and Rule 9.17(3)(b) permits respondents on the merits to rephrase 

questions on review if the respondents are dissatisfied with the presentation of 

the questions in petitioners’ briefs.  Intervenor-respondents and cross-appellants 

(“Intervenors”) believe the questions presented on review are better phrased as 

follows: 

1. Is Measure 47 (which, among other things, provides that “this Act 

* * * shall become effective at the time that the Oregon Constitution 

is found to allow, or is amended to allow” limits on campaign 

contributions and expenditures) unconstitutional under Article I, 

section 21, of the Oregon Constitution and therefore invalid? 

Ruling sought: 

Because the entire act shall become effective only at such time as the 

Oregon Constitution is amended or is found to allow limitations on 

campaign contributions and expenditures, the entire act violates 
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Article I, section 21, of the constitution, which prohibits laws the 

taking effect of which is made to depend upon any authority except as 

provided in the Constitution. 

2. Should Vannatta I be reconsidered and should the constitutionality of 

all individual components of Measure 47 be determined under some 

new standard in this proceeding? 

Ruling sought: 

Section 9(f) of Measure 47 is ostensibly triggered only after the 

Oregon Constitution is amended or interpreted to permit heretofore 

unconstitutional limitations on campaign contributions and 

expenditures.  Vannatta I, a fourteen-year-old precedent cited forty-

four times by Oregon appellate courts, should not be overruled due to 

(a) jurisprudential reasons, including the lack of a pleading basis for 

such a challenge, any record in the circuit court proceedings and any 

record or discussion in the Court of Appeals, (b) the lack of a case or 

controversy placing the holding of Vannatta I at issue, and (c) 

petitioners’ failure to sustain their burden to show that any historical 

exception or incompatibility exception applies. 

C. Summary of Material Facts 

Intervenors do not accept those portions of Hazell petitioners’ summary 

of material facts that proclaim the intention and rationale of the drafters of 
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Measure 47, what they foresaw and why they drafted section 9(f).  It is the 

intent of the voters who adopted the measure, not the intent of the drafters, that 

matters in interpreting a measure.  See Ecumenical Ministries v. Oregon State 

Lottery Comm’n, 318 Or 551, 559, 871 P2d 106 (1994). 

However, Intervenors do agree with Hazell petitioners that no party has 

challenged the constitutionality of any individual component of Measure 47 

other than section 9(f) and that neither the trial court nor the Court of Appeals 

has addressed the constitutionality of any specific provision of Measure 47 

other than section 9(f). 

SUMMARY OF ARGUMENT 

As noted above, Intervenors advance essentially two arguments.  First, 

Measure 47 is invalid in its entirely and, therefore, there are no other issues 

herein that require the Court’s attention.  Second, if the Court instead finds that 

Measure 47 can constitutionally be enforced, the Court should simply affirm 

the Court of Appeals’ decision, without entertaining petitioners’ arguments that 

Vannatta I was wrongly decided.  Each of these two arguments is addressed in 

summary fashion immediately below and then more fully in subsequent 

portions of this brief.   

By its terms, Measure 47 “shall become effective” if and when the 

Oregon Constitution is amended or reinterpreted to allow restrictions on 

campaign expenditures and contributions.  However, Article I, section 21, of the 



 
 

 
 

 

5 

Oregon Constitution provides that no “law shall be passed, the taking effect of 

which shall be made to depend upon any authority except as provided in this 

Constitution.”  Because the effectiveness of Measure 47 is made to depend 

upon some future judicial interpretation or constitutional amendment, it violates 

Article I, section 21, and, like any other law that violates the “taking effect” 

provision in Article I, section 21, Measure 47 is therefore invalid in its entirety. 

In rejecting Intervenors’ argument below, the Court of Appeals relied on 

State v. Hecker, 109 Or 520, 221 P 808 (1923), wherein this Court interpreted 

“take effect” to mean “to become operative.”  However, even if Hecker fairly 

interpreted the meaning of “take effect” in the context of a 1920 measure, that 

interpretation does not accurately capture the intent of Oregon voters adopting 

Measure 47 in 2006.  Recent measures submitted to Oregon voters have all 

carefully distinguished between “effective” and “operative.”  Indeed, another 

measure on the very same 2006 ballot as Measure 47 clearly stated that it 

“becomes operative” upon some future events and differentiated “operative” 

from “effective.”  The arguments and other materials available to voters in 2006 

all made plain that Measure 47’s effectiveness would depend upon a companion 

constitutional amendment, which ultimately was not adopted.  

Moreover, since Hecker, the Oregon Assembly has adopted and 

consistently used very specific rules and phraseology when it intends to 

postpone the application of a law until the occurrence of some future event.  
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Legislative drafting protocols require the use of the term “operative” (and not 

“effective”) when a law is to be contingent on some future event.  These 

legislative rules are frequently applied by courts in interpreting legislative acts, 

and there is no sound reason that the same rules should not apply when the 

people engage in lawmaking through the initiative process.  Indeed, this Court 

has recently recognized that, when the people use legislative terms of art in the 

initiative process, such terms should be interpreted to carry the same legislative 

meaning, even where there is no affirmative signal that the people intended to 

borrow the specific legislative meaning.  Christ/Tauman v. Myers, 339 Or 494, 

499-501, 123 P3d 271 (2005). 

The Court of Appeals’ analysis rests on the ultimate finding that 

“effective” in Measure 47 does not really mean “effective,” but rather 

“operative.”  Not only is this interpretation unsupported by the measure’s text, 

context and relevant history, it also creates fundamental logical problems that 

the Measure 47 text cannot resolve because the Court of Appeals’ interpretation 

necessarily means that the entire measure is “inoperative,” even the “shall 

become effective” provision. 

Even if Measure 47 is determined to be valid, the resolution of the 

remaining issues in this appeal does not require, and should not allow, the 

reexamination of this Court’s decision in Vannatta I.  Under all relevant 

jurisprudential considerations, this is simply not the appropriate vehicle for the 
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Court to reconsider its prior precedent or to pronounce and apply some new 

Article I, section 8, standard, as there is no pleading basis for the constitutional 

issues, the courts below have not yet considered these important issues, and 

there is no record on which any constitutional issues can be decided.  There is 

also no real case or controversy through which this Court could reach the 

constitutional issues raised by petitioners.  Should the Court attempt in this 

appeal to address petitioners’ Article I, section 8, arguments (as opposed to 

waiting for a concrete dispute involving the constitutionality of particular 

sections of Measure 47 or some other restriction on free expression), it would 

necessarily be called upon to analyze hypothetical scenarios and render an 

advisory opinion. 

Finally, the doctrine of stare decisis strongly counsels against disturbing 

this Court’s long-standing and oft-cited decision in Vannatta I.  Petitioners fall 

woefully short of meeting their heavy burden of establishing that Vannatta I 

was wrongly decided.  The “new” historical information that petitioners present 

in this case does not refute or legitimately call into question any portion of the 

Vannatta I analysis.  In fact, as discussed herein, all available historical 

evidence only further confirms the findings and conclusions of Vannatta I.  
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ARGUMENT 

A. Measure 47 is invalid under Article I, section 21.  

2006 Measure 47 restricts campaign expenditures and contributions, but 

“Article I, section 8, prohibits laws restricting campaign expenditures and 

contributions.”  Meyer v. Bradbury, 341 Or 288, 293 n 4, 142 P3d 1031 (2006) 

(citing Vannatta I).  The proponents of Measure 47 knew, therefore, that, for the 

measure to stand, the constitution or its interpretation needed to change.  If, 

upon the adoption of a law, the constitution does not permit the government to 

enforce or implement that newly effective law, then the people may give force 

to the law by amending the constitution to expressly validate the measure.  

Northern Wasco County People’s Util. Dist. v. Wasco Co., 210 Or 1, 12, 305 

P2d 766 (1957) (“a constitutional provision which from the language used 

shows expressly or by necessary implication that it was intended to operate 

retrospectively by validating antecedent unconstitutional legislation, renders 

valid all such legislation * * * without reenactment by the legislature”) (citation 

omitted).   

But the proponents of Measure 47 did not follow that course.  They chose 

instead to defer the measure’s effectiveness until such time as the constitution 

changed.  The proponents of Measure 47 proposed a companion constitutional 

amendment, Measure 46, that would have permitted laws “limit[ing] 
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contributions and expenditures * * * to influence the outcome of any election,” 

and they told voters that “Measures 46 and 47 must both be passed[.]”2  

In order to make clear that Measure 47 would be effective at such a time 

as the Constitution were amended in a way similar to that proposed by Measure 

46, § 9(f) of Measure 47 provided: 

“If, on the effective date of this Act, the Oregon 
Constitution does not allow limitations on political 
campaign contributions or expenditures, this Act shall 
nevertheless be codified and shall become effective at 
the time that the Oregon Constitution is found to 
allow, or is amended to allow, such limitations.” 

However, the companion measure on the ballot (Measure 46) was rejected by 

the voters. 

Perhaps the proponents were trying to avoid having to craft a future 

constitutional amendment with language that expressly validated Measure 47.  

See, e.g., Or Const, Art XI, § 11(7) (“Notwithstanding any other existing or 

former provision of this Constitution, the following [previously adopted tax 

laws] are validated * * *.”).  Perhaps the proponents simply made the political 

choice that voters would be more likely to vote for Measure 47 if the measure 

assured voters that future voters or judges would need to change the scope of 

the constitution before the measure took effect.  Whatever the reason, the 

                                           
2 Argument in Favor of Ballot Measure 46 by Irene Saikevych, Avis Adee, 
Robert Altaras, Gerald Cavanaugh, Michael Dawkins, Marshall Fox, Becky 
Hale, and Jackson County Citizens for the Public Good (Official Voters’ 
Pamphlet, General Election, Nov. 7, 2006). 
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measure’s proponents, like others before them, offered voters a measure that 

was constitutionally invalid.  See, e.g., League of Oregon Cities v. State of 

Oregon, 334 Or 645, 673-74, 56 P3d 892 (2002) (measure unlawfully adopted 

because proposed too many amendments).   

The following matters are not in dispute: 

First, Article I, section 21, of the state constitution prohibits the adoption 

of a measure that “tak[es] effect,” i.e. becomes law, upon on a future change to 

a law or a future change to an interpretation of law.  In other words, the 

legislative power of this state cannot be used to delegate to another decision-

maker the decision as to whether a measure is to become law, whether that 

other decision-maker is a private entity, another branch of government, or a 

future group of lawmakers.  See, e.g., General Electric Co. v. Wahle, 207 Or 

302, 330, 296 P2d 635 (1956) (Legislative Assembly’s adoption of  Fair Trade 

Act violated Article I, section 21, by permitting covered businesses to “say 

whether or not there shall be a law controlling [a] price”).  Whether a measure 

becomes law is the sole province of the present-day lawmakers—the people or 

their representatives—who adopt the measure.  See Marr v. Fisher, 182 Or 383, 

388, 187 P2d 966 (1947) (“It is the constitutional function of the legislature to 

declare whether there is to be a law”).   

Second, because there are times when lawmakers want a measure to 

apply only in certain future circumstances, the Legislative Assembly employs 
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specific terminology to permit that situation.  The Bill Drafting Manual that the 

Legislative Assembly follows, and that is available to drafters of initiatives at 

www.lc.state.or.us, requires the use of the term “operative” instead of 

“effective” when an Act is made contingent upon a future change, such as a 

change in the constitution:   

“Enabling legislation prepared at the same time as a 
constitutional amendment or revision must include a 
provision in the enabling Act to the effect that if the 
constitutional amendment or revision is not approved 
by the people at the election at which it is to be 
submitted, the enabling Act is not effective.  If the 
enabling legislation is to be adopted by initiative, the 
provision should indicate that the enabling legislation 
does not become “operative” unless the 
accompanying constitutional amendment or revision 
is approved by the people (because section 1 (4)(d), 
Article IV, Oregon Constitution, says that an initiative 
law becomes effective 30 days after the election at 
which it is approved).”   

Bill Drafting Manual, p. 17.11 (Office of Legislative Counsel 2006) (emphasis 

added). 3 

In addition, at the time of the adoption of Measure 47, House Rule 

13.01(2) and Senate Rule 13.01(3) required that legislative measures conform 

                                           
3 This Court has relied on the Legislative Assembly’s manuals to determine the 
scope or validity of a measure.  See, e.g., Doyle v. City of Medford, 347 Or 564, 
570-71, 227 P3d 683 (2010) (Form and Style Manual for Legislative 
Measures); McIntire v. Forbes, 322 Or 426, 445, 909 P2d 846 (1996) (same); 
and Chapman Bros. Stationery & Office Equip. Co. v. Miles-Hiatt Investments, 
Inc., 282 Or 643, 651 n 4, 580 P2d 540 (1978) (Mason’s Manual on Legislative 
Procedures).   
 

http://www.lc.state.or.us/
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to the Form and Style Manual for Legislative Measures, which draws a careful 

distinction between “effective” and “operative.”  To avoid running afoul of 

Article I, section 21, the Legislative Assembly has prescribed the use of 

“operative”—not “effective”—when a law’s provisions are to come to life upon 

the happening of a future event.  See Form and Style Manual for Legislative 

Measures, p. 32 (2005) (providing example: “If approved by the electors * * * 

this 1987 Act becomes operative”). 

Third, when interpreting legislation, a court must give effect to “a 

deliberate choice of words[.]”  Gen. Elec. Credit Corp. v. Tax Com., 231 Or 

570, 594, 373 P2d 974 (1962).   

Fourth, the outcome of this case depends on the meaning of the phrase 

“shall become effective” as used in section (9)(f) of Measure 47.  In particular, 

the question is: “does that term refer (unconstitutionally) to the ‘law-making 

power,’ or (constitutionally) to provision for the law ‘to become operative on 

the happening of a certain contingency or future event’?”  Hazell v. Brown, 238 

Or App 487, 496, 242 P3d 743 (2010), rev allowed, 350 Or 573 (2011).   

The Court of Appeals answered the question as follows: 

“[S]ection (9)(f) treats ‘codified’ and ‘shall become 
effective’ as two distinct concepts. The former is to 
occur regardless of whether the Oregon Constitution, 
as construed in Vannatta I ‘does not allow limitations 
on political campaign contributions or expenditures.’ 
Measure 47, § (9)(f). The latter is not to occur unless 
or until the Oregon Constitution ‘is found to allow, or 
is amended to allow, such limitations.’  Id.  Thus, 
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given the content and design of section (9)(f), the only 
plausible construction of that provision is that its 
‘shall become effective’ language pertained not to 
enactment but, instead, solely to when the measure 
would become operative.” 

Id. at 497 (emphasis in original; footnote omitted).   

The disagreement in this case is over (1) the Court of Appeals’ 

interpretation of “effective,” and (2) the method the Court of Appeals used to 

arrive at its interpretation.  Although the terms “codified” and “effective” may 

express different concepts, it does not follow from the text, context, or history 

that the different concept that “effective” expresses is “operative”; “effective” 

can only mean “effective.”   

This case presents the threshold question of the method by which courts 

are to interpret initiative measures.  Specifically, when the people use a term of 

legislative art in the exercise of the legislative power reserved by Article IV, 

section 1, of the state constitution, does the term carry that legislative meaning?  

This Court’s analysis in Christ/Tauman v. Myers, 339 Or 494, 499, 123 P3d 271 

(2005), suggests that the answer is yes.  In Christ/Tauman, this Court looked to 

the use of a term by the Legislative Assembly in laws for the making of laws to 

determine the meaning of a term used in an initiative measure, i.e. “the specific 

legislative recognition in ORS chapter 250 of the meaning of ‘Act’ as 

something different from a constitutional amendment.”  Id. at 500-01.  The 

recognition of “a special and well-recognized meaning in the area of 
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lawmaking” was key to this Court’s decision despite the fact that the measure 

under review did not include a signal that the people intended to use the term as 

the Legislative Assembly did in lawmaking.  Id. at 498.  The lesson of 

Christ/Tauman is, therefore, that the context in which an initiative measure 

arises—and by which the courts are to interpret the measure—necessarily 

includes the use of the term as used in lawmaking even though the initiative 

measure itself does not contain a signal that the people intended for the term to 

be read in that specific legislative way.   

In this case the Court of Appeals found no signal that the people intended 

to use the term “effective” in its “specific legislative” meaning:   

“[N]othing in the text, context, or history of section 
(9)(f) indicates that voters were aware of the 
specialized meaning given to ‘effective’ by the 
Oregon legislature—much less that they intended 
“effective,” as it is used in section (9)(f), to connote 
such a narrow, particularized meaning.” 

Hazell, 238 Or App at 497 n 5. 

From this truncated inquiry, the Court of Appeals concluded that the only 

plausible reading of “effective” was that the term carried the meaning of a 

different term of lawmaking art: “operative.”  Id. at 497.  In doing so, the Court 

of Appeals reached a conclusion diametrically opposed to the result that should 

obtain here and in other cases in which a measure, whether adopted by the 

people or the Legislative Assembly, uses a term of lawmaking art.   
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Interpreting “effective” to mean “operative” has two significant structural 

problems for the constitution and the state’s lawmaking processes.  First, the 

Court of Appeals’ interpretation makes elastic the process of making laws, the 

process most in need of certainty and consistency because of the importance to 

the integrity and legitimacy of governance.  If a term can have two meanings in 

the same context, then lawmaking becomes the province of the interpretive 

branch of government—the judicial department—not the legislative 

department.   

Interpreting “effective” to mean “operative” also has the practical effect 

of essentially writing this provision of Article I, section 21, out of the 

constitution.  If the Court of Appeals’ interpretation stands, then any law, 

however phrased, will almost never run afoul of the prohibition on taking effect 

upon the action of a future decision-maker.  If even the term “effective” does 

not mean “effective,” then it stands to reason that no other term will ever mean 

“effective,” and the courts will just simply interpret their way around the 

prohibition against “taking effect” upon the act of a future decision-maker.   

As Christ/Tauman suggests, evidence of the people’s conscious 

“aware[ness]” of existing law is not required for the existing law to serve as the 

context in which the people adopted a law.  Presumably, this is because 

“everyone * * * is presumed to know the law.”  In re Dugger, 334 Or 602, 622, 

54 P3d 595 (2002).  Thus, the Court of Appeals failed to credit an essential 
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aspect of the context in which Measure 47 arose: the terminology used by the 

people’s elected representatives in lawmaking.  That terminology, properly 

credited as the context in which Measure 47 arose, shows that a lawmaker is to 

use the term “operative”—not the constitutionally prohibited term 

“effect[ive]”— to postpone the application of a law.   

Intervenors acknowledge that, to save a law that was to “take effect” 

upon the action of a future group of lawmakers, this Court at one time 

interpreted to “take effect” to mean to “become operative.”  In State v. Hecker, 

109 Or 520, 546, 221 P 808 (1923), this Court said:  

“It is true that section 4 of chapter 20, Laws 1920, 
uses these words:  ‘Shall take effect’; but for the 
purpose of this case we shall assume that the language 
of section 4, chapter 20, is not used in the sense in 
which like language is employed in article 4, section 
28, of the Constitution, and we shall also assume that 
section 4 of chapter 20 merely means that the active 
operation of chapter 20 is postponed until the 
adoption of the 1920 amendment to the Constitution.” 

Hecker might matter, if the language of lawmaking had stayed static, but 

lawmaking language, like everyday parlance, changes over time.  In the 1920s, 

a “bimbo” meant a tough guy and eyeglasses were “cheaters”; neither of those 

terms bears the same meaning today.4  And, just as the vocabulary of Scott 

                                           
4 For these (and many other changes) in the meaning of words from the 1920s 
to today, see 
http://www.fcps.edu/westspringfieldhs/academic/english/1project/99gg/99gg4/l
anguage.htm and http://local.aaca.org/bntc/slang/slang.htm. 
 

http://elibraries.westlaw.com/find/default.wl?vc=0&rp=%2ffind%2fdefault.wl&DB=1000534&DocName=ORCNARTIVS28&FindType=L&AP=&fn=_top&rs=EW1.0&mt=Westlaw&vr=2.0&sv=Split&sp=Davis-1101
http://elibraries.westlaw.com/find/default.wl?vc=0&rp=%2ffind%2fdefault.wl&DB=1000534&DocName=ORCNARTIVS28&FindType=L&AP=&fn=_top&rs=EW1.0&mt=Westlaw&vr=2.0&sv=Split&sp=Davis-1101
http://www.fcps.edu/westspringfieldhs/academic/english/1project/99gg/99gg4/language.htm
http://www.fcps.edu/westspringfieldhs/academic/english/1project/99gg/99gg4/language.htm
http://local.aaca.org/bntc/slang/slang.htm
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Turow differs from the vocabulary of Scott Fitzgerald, the vocabulary of 

legislative measures is different now than it was generations ago.  Since 

Hecker, legislation has carefully distinguished between a measure’s becoming 

“effective” and a measure’s becoming “operative.”   

For example, this Court’s opinion in Marr v. Fisher demonstrates how 

the legislature, by using the prescribed terminology, leaves the provisions of a 

law dormant pending future action without violating Article I, section 21.  182 

Or 383, 389, 187 P2d 966 (1947).  In Marr, the Legislative Assembly had 

passed a tax law that provided different exemptions and credits depending upon 

whether the people adopted or rejected a measure that would create a sales tax.  

Id. at 385-86.  Opponents challenged the tax law under Article I, section 21, 

contending that the contingency of a future vote rendered the tax law invalid.  

Id. at 386-87.  This Court upheld the tax law because, to avoid making the 

effectiveness of the tax law dependent on the later measure, the Legislative 

Assembly expressly made the tax law effective as the constitution prescribed 

(90 days after adjournment as prescribed by Article IV, section 28), but made 

the operation of the law dependent on the outcome of the vote on the 

subsequent measure.  Id. at 389-93.  Oregon Laws 1947, chapter 536, section 7 

reads:  “this act shall not become operative * * * if * * * [the other] act * * * 

has become effective and operative.”  Id. at 386 (emphasis added).  By using 
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both “effective” and “operative” together, the Legislative Assembly 

demonstrated that the two terms have different meanings.  

This Court explained this pivotal distinction between effective (which 

may not be dependent on a subsequent measure) and operative (which may be 

dependent on a subsequent measure):   

“The Act went into effect as a law upon the expiration 
of ninety days from and after the final adjournment of 
the legislative session.  Its operative effect was 
suspended until the happening of the contingency 
designated in the Act.  If the Act was complete in the 
sense that the legislative assembly had exercised its 
discretion and judgment as to the expediency or 
inexpediency of the income tax exemption 
provisions–and we think it did–it had the power to 
determine the conditions on which such Act should go 
into operation.  Indeed, the Constitution itself (Art. I, 
§ 22) expressly confers upon the legislative assembly 
the right to suspend the operation of laws.”   

Id. at 389. 

Operative is the key term: “the legislature may constitutionally enact a 

law and make its operation depend upon the contingency of the [subsequent 

law] being, or not being, in effect[.]”  Id. at 392 (emphasis added).  As a result, 

when in the exercise of legislative power a law is made contingent on a future 

occurrence, it is the operation—not effect—of the law that remains dormant.   

Regardless of the nature of the contingency, since Hecker, the lawful 

term “operative” has been used uniformly and the unlawful term “effective” has 
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never been used to mean “operative.”  Examples include contingencies based 

on:   

1. Future judicial interpretation, 2003 Or Laws, ch 801, § 25(1):  

The amendments to ORS 293.535 by section 22 of 
this 2003 Act become operative 31 days after entry of 
a final judgment that invalidates the amendments to 
ORS 293.535 by section 21 of this 2003 Act.   

2. Future action by voters, 1987 Or Laws, ch 565, § 2:  

If approved by the electors of the Port of Coos Bay 
* * *, this * * * Act becomes operative on January 1, 
1988.   

3. Future adoption of rules, 1995 Or Laws, ch 662, § 7:  

ORS 465.315(1)(b)(B), (d) and (e) as set forth in this 
Act shall not become operative until the 
Environmental Quality Commission adopts 
implementing rules pursuant to ORS 465.315(2) as set 
forth in this Act.   

4. Future action by Congress, 1995 SB 8, § 9: 

Section 8 of this Act and the amendments to statute 
sections by sections 1 to 7 of this Act become 
operative when Congress enacts a law repealing the 
federal maximum speed limits or otherwise lifts any 
requirement that states enact specific speed limits in 
order to receive federal funds. 

5. Future action by the Legislative Assembly, 2005 SB 3402, 

§ 164(2): 

Notwithstanding subsection (1) of this section, 
sections 33 to 148 and 162 of this 2005 Act and the 
amendments to statutes by sections 149 to 160 of this 
2005 Act do not become operative if this state has not 
entered into the Streamlined Sales and Use Tax 
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Agreement, as defined in section 25 of this 2005 Act, 
by January 1, 2006. 

The proponents of Measure 47 did not make the law’s operation 

contingent on a change in the interpretation or terms of the constitution; they 

provided for the contingencies to make the law “effective,” and those 

contingencies Article I, section 21, does not permit.  

The Court of Appeals compounded its error with two others.  First, the 

Court of Appeals failed to credit another essential part of the context in which 

Measure 47 arose:  the terminology used by the people themselves in other 

initiative measures.  Second, the Court of Appeals missed or misread the history 

of the adoption of Measure 47.   

The relevant context of an initiative or referred measure includes other 

provisions, especially provisions on the same ballot.  See Coultas v. City of 

Sutherlin, 318 Or 584, 590, 871 P2d 465 (1994).  The Court of Appeals, 

however, appears not to have considered (or, if considered, not to have credited) 

the understanding that voters would have gained from other measures.  2006 

Measure 40, which was on the same ballot as Measure 47, demonstrates that the 

voters would have been aware of the use of “operative” to mean “operative” 

and “effective” to mean “effective.”  Section 1d (1) of Measure 40 provided: 

“Except as provided in this subsection, a 
reapportionment of districts enacted by the Legislative 
Assembly becomes operative on the next date at 
which a judge will commence a term of office.  On 
the effective date of the law reapportioning the 
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districts, the reapportionment becomes operative for 
the purpose of nominating and electing judges for the 
districts established by the reapportionment, and for 
the purpose of determining residency of persons 
seeking election to a judge position.  Any judge 
whose term continues through the next date on which 
a judge will commence a term of office shall be 
assigned to a district.” 

For whatever reason, Measure 47 simply did not make this distinction.   

The people have been used to being offered measures that use 

“operative,” not “effective,” to express a future contingency.  For example, 

section 34 (2) of 2000 Ballot Measure 6, which also sought to limit campaign 

spending, used “operative,” not “effective,” to defer the application of a law:  

“In accordance with subsection (1) of this section: 

“(a) The amendments to ORS 260.188 and 316.102 
by sections 27 and 28 or 29 of this 2000 Act become 
operative January 1, 2001;  

“(b) Sections 4, 7 to 19 and 22 to 26 of this 2000 
Act become operative July 1, 2001; and  

“(c) Subject to section 39 of this 2000 Act, the 
repeal of statutes by section 33 of this 2000 Act 
becomes operative January 1, 2001.  

“(3) The Secretary of State may take any action 
prior to the operative date of any provision of this 
2000 Act that is necessary to implement any provision 
of this 2000 Act on or after the operative date of any 
provision of this 2000 Act.”   

(Emphasis added).  Likewise, in section 6 of 1996 Ballot Measure 38, voters 

were also asked to delay the application of a law through the use of “operative,” 

not “effective”:  
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“This Act shall become operative:  

“(1) On public land, which includes federal lands:  

“(a) On January 1, 1997, for waters of the state that 
supply drinking water or constitute salmon, steelhead 
or trout habitat; and  

“(b) On January 1, 2002, for all other waters of the 
state.  

“(2) On private land:  

“(a) On January 1, 2002, for waters of the state that 
supply drinking water or constitute salmon, steelhead 
or trout habitat; and  

“(b) On January 1, 2007, for all other waters of the 
state.” 5 

(Emphasis added).  

In light of this consistent use of “operative” to reference a contingent 

future, voters cannot have intended for “effective” to express the same concept.  

The reference in Measure 47 to codification of the measure pending the 

measure’s taking effect does not, as the Court of Appeals thought, suggest that 

voters intended for “effective” to mean “operative.”  The Court of Appeals 

appears to have attached some legal significance to the direction to “codify” 

Measure 47 pending the future events that would make the measure “effective.”  

Hazell, 238 Or App at 498.  But codification is the act of arranging and 

                                           
5 See also Article VIII, section 7(3): “This section first becomes operative when 
federal law is enacted allowing this state to exercise such authority or when a 
court or the Attorney General of this state determines that such authority 
lawfully may be exercised.”  S.J.R. 8, 1989, adopted by the people June 27, 
1989 (emphasis added). 
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publishing—nothing more.  The Preface to the Oregon Revised Statutes, p. vii, 

explains that the act of codifying a law is essentially an editorial task: 

“The 17 volumes of statute text contain, with some 
exceptions, the statute laws of Oregon of a general, 
public and permanent nature in effect on January 1, 
2010 (the normal effective date of the Acts passed by 
the 2009 regular session of the Seventy-fifth 
Legislative Assembly).  Exceptions arise because not 
all laws take effect on or before the usual effective 
date. 

“The text of every statute section compiled in Oregon 
Revised Statutes is reproduced verbatim from an 
enrolled Act, with the exception of the changes in 
form permitted by ORS 173.160 and other changes 
specifically authorized by law.”   

Not surprisingly, therefore, many laws direct publication in the state’s 

permanent code.  See, e.g., 2009 Or Laws, ch 98, § 1 (“Section 2 of this 2009 

Act is added to and made a part of ORS chapter 561.”).  Those directions say 

nothing about whether the lawmakers intended for some contingency to occur 

to cause the law to take effect and should not have been taken as evidence that 

voters intended for “effective” to mean “operative.”   

It is not clear why the Court of Appeals considered the history of the 

measure not to disclose the voters’ intent to use “effective” in its lawmaking 

sense, i.e. become law.  The Court of Appeals should not have given the 

adoption history such short shrift, because there is ample evidence.  

“This court has noted that caution is required in 
ending the analysis before considering the history of 
an initiated constitutional provision.  ‘In practice * * * 
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courts rarely see disputes over interpretation when the 
opposing party cannot show a possible alternative 
reading of the words, which it claims to be correct in 
context.’”   

Ecumenical Ministries, 318 Or at 559 n 7 (quoting Lipscomb v. State, 305 Or 

472, 485, 753 P2d 939 (1988)).   

The history of the adoption of Measure 47 shows that voters understood 

“effective” to mean “effective,” not “operative.”  First, information on which 

voters relied referred to Measure 47 as “becom[ing] law,” not becoming 

“operative.”  The Voters’ Pamphlet informed voters that “[s]upporters wrote 

Measure 46 to allow the otherwise unconstitutional provisions in Measure 47 to 

become law” and that voters would “have to surrender [their] existing 

constitutional rights through Measure 46 for Measure 47 to even be able to take 

effect.”6  From The Oregonian, voters knew that Measure 47 “would become 

law only if voters approve both it and Measure 46.”7   

Supporters of Measure 47 also told voters that adopting Measure 46 was 

imperative, not just beneficial—a position that supporters would not have taken 

if Measure 47 could become law despite the failure of Measure 46:  “Measures 

                                           
6 Argument in Opposition to Ballot Measure 47 by SEIU Local 49 and SEIU 
Local 503, OPEU (Official Voters’ Pamphlet, General Election, Nov. 7, 2006)). 
7 “Measures promise volatile shift in Oregon campaign spending,” 
http://www.oregonlive.com/elections/oregonian/index.ssf?/base/news/11589801
95219080.xml&coll=7 (Sept 23, 2006). 

http://www.oregonlive.com/elections/oregonian/index.ssf?/base/news/1158980195219080.xml&coll=7
http://www.oregonlive.com/elections/oregonian/index.ssf?/base/news/1158980195219080.xml&coll=7
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46 and 47 must both be passed, because they work together.”8  Opponents made 

the same point:   

1. “Measures 46 and 47 * * * are designed to 
work together[.]”9   

2. “[The] limits [in Measure 47] could not be 
imposed without Measure 46 taking away the 
Constitutional protections on freedom of speech[.]”10 

3. “Even its sponsors admit that Measure 47 
violates your existing free speech rights.  That’s why 
they also are asking for you to surrender those rights 
by constitutional amendment (Measure 46).”11 

Thus, the text, context, and history of Measure 47 also support the 

interpretation of “effective” to mean “becomes law”—a result that Article I, 

section 21, prohibits.  

In addition to text, context, and history, there is also logic that supports 

the interpretation of “effective” to mean “becomes law.”  Interpreting 

“effective” to mean “operative” “presents a variation on the ‘chicken or the 

egg?’ conundrum.”  State v. Pine, 181 Or App 105, 120, 45 P3d 151 (2002) 

(Haselton, J., dissenting), rev’d, 336 Or 194 (2003). 

                                           
8 Argument in Favor of Ballot Measure 46 by Jackson County Citizens for the 
Public Good (Official Voters’ Pamphlet, General Election, Nov. 7, 2006). 
9 Argument in Opposition to Ballot Measure 46 by Oregon School Employees 
Association (Official Voters’ Pamphlet, General Election, Nov. 7, 2006). 
10 Argument in Opposition to Ballot Measure 47 by Planned Parenthood 
Advocates of Oregon (Official Voters’ Pamphlet, General Election, Nov. 7, 
2006). 
11 Argument in Opposition to Ballot Measure 47 by Oregon Education 
Association (Official Voters’ Pamphlet, General Election, Nov. 7, 2006). 
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The Court of Appeals reads section (9)(f) to render Measure 47 

inoperative until the constitution is amended or reinterpreted, but to reach that 

interpretation, the Court of Appeals must treat section (9)(f) as if that section 

were itself in effect and operative.  The problem with this logic is that section 

(9)(f) is itself part of the Act that the Court of Appeals says is not yet operative.  

By making the entire Act—including section 9(f)—inoperative until some 

future event, the Court of Appeals achieves a reading that gives even section 

9(f) no force and effect at all.  If section (9)(f) renders “the Act” inoperative, 

then section (9)(f) must itself be inoperative, too.  Thus, even under the Court of 

Appeals’ interpretation, nothing in Measure 47 can ever be in force. 

The consequence of making the effectiveness of a law depend upon a 

future constitutional amendment or interpretation is the invalidation of the 

entire law.  Severing section (9)(f) from Measure 47 is not an option.  A 

measure must be lawfully adopted before the measure’s severability provision 

can come into play.  Armatta v. Kitzhaber, 327 Or 250, 285 n 19, 959 P2d 49 

(1998), explains:   

“Because this case concerns the procedural 
requirements for amending or revising the 
constitution, the question of severability, which was 
raised as an issue below in relation to plaintiffs’ 
‘revision’ challenge to Measure 40, is not an issue 
here.  Severability relates to a substantive challenge, 
based upon a superior source of law, to certain 
provisions of a law or amendment that has been 
properly enacted or adopted.  Hart v. Paulus, 296 Or. 
352, 361, 676 P.2d 1384 (1984); see also Oregon 

http://66.161.141.175/cgi-bin/texis/web/orcaselaw/bvindex.html?dn=296+Or.+352&sid=2d46e510f825f9a31f7acbe998c4d2ec
http://66.161.141.175/cgi-bin/texis/web/orcaselaw/bvindex.html?dn=296+Or.+352&sid=2d46e510f825f9a31f7acbe998c4d2ec
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State Police Officers’ Assn. v. State of Oregon, 323 
Or. 356, 380, 918 P.2d 765 (1996) (in concluding that 
a constitutional amendment, adopted by initiative 
petition, violated the Contracts Clause of the United 
States Constitution, the court applied principles of 
severability and concluded that no section could be 
saved).  In contrast, this case concerns ‘the legality of 
the enactment [or adoption] process itself.’ Hart, 296 
Or. at 361.  See also Lane Transit District v. Lane 
County, 327 Or. 161, 169-70, 957 P.2d 1217 (1998) 
(stating that the severability clause in the measure at 
issue ‘is (and would have to be) aimed at judicial 
construction of the measure after (and if) * * * it is 
adopted’).”   

A contingent effective clause is not a substantive provision; the effective clause 

is part of the enactment process:  

“Enabling legislation prepared at the same time as a 
constitutional amendment or revision must include a 
provision in the enabling Act to the effect that if the 
constitutional amendment or revision is not approved 
by the people at the election at which it is to be 
submitted, the enabling Act is not effective.”   

Bill Drafting Manual, p. 17.11 (describing what is also known as implementing 

legislation). 

As a result, when a measure violates Article I, section 21, the result is 

always the invalidation of the entire measure.  See, e.g., General Electric Co., 

207 Or at 333 (act is “unconstitutional and void, being in violation of * * * Art. 

1, § 21”); LaForge v. Ellis, 175 Or 545, 554, 154 P2d 844 (1945) (“the 

challenged act is unconstitutional and void”); Van Winkle v. Meyers, 151 Or 

455, 470, 49 P2d 1140 (1935) (violation of Article I, section 21, “in itself alone 

http://66.161.141.175/cgi-bin/texis/web/orcaselaw/bvindex.html?dn=323+Or.+356&sid=2d46e510f825f9a31f7acbe998c4d2ec
http://66.161.141.175/cgi-bin/texis/web/orcaselaw/bvindex.html?dn=323+Or.+356&sid=2d46e510f825f9a31f7acbe998c4d2ec
http://66.161.141.175/cgi-bin/texis/web/orcaselaw/bvindex.html?dn=327+Or.+161&sid=2d46e510f825f9a31f7acbe998c4d2ec
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* * * render[s] the act void”); State ex rel Bissinger & Co. v. Hines, 94 Or 607, 

617, 186 P 420 (1920) (because in violation of Article I, section 21, “the act 

* * * is unconstitutional and void”); and Portland v. Coffey, 67 Or 507, 515, 

135 P 358 (1913) (invalidating entire act when “the validity of the enactment 

[wa]s to depend upon a decision of the Supreme Court”). 

Without the invalidation of all of Measure 47, the state of Oregon’s law 

will remain uncertain:  Measure 47 will float on the wind like a spore until such 

time as a judge may decide that conditions are ripe for the spore to grow.   

B. The Court should not accept petitioners’ invitation to reconsider 
Vannatta I. 

If the Court finds that Measure 47 is a valid law, the Court should simply 

affirm the Court of Appeals’ decision without reaching petitioners’ further 

constitutional arguments. 

Petitioners have asked this Court to approve the constitutionality of each 

section of Measure 47 by reconsidering and overturning Vannatta I.  Engaging 

in this constitutional exercise is unnecessary and imprudent under the 

circumstances of this case.  For reasons discussed below, this Court should 

reject petitioners’ request. 

1. Jurisprudential considerations.  

First, there is no pleading basis for declaring any of the particular 

sections of Measure 47 unconstitutional as violations of Article I, section 8, or 

for affirming their constitutionality.  Petitioners did not plead that any section of 
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Measure 47 is unconstitutional, nor have the state or Intervenors done so.  The 

trial court did not rule on the constitutionality of any of the particular sections 

of Measure 47.  Rather, the trial court ruled that Measure 47 was inoperative by 

virtue of section 9(f) of the Act.   

Moreover, the Court of Appeals also did not rule on the constitutionality 

of any of the components of Measure 47.  As noted by the Court of Appeals, 

petitioners contended “that an individualized assessment of each of Measure 

47’s provisions relating to campaign contributions or expenditures is 

required[.]”  Hazell, 238 Or App at 505.  However, rather than engaging in a 

constitutional analysis of any of the provisions, the Court of Appeals 

determined that all of the substantive provisions in Measure 47 remain dormant 

until Article I, section 8, is amended or Vannatta I is overruled.  Id. at 506. 

Here, the constitutional question concerning the validity and application of 

Vannatta I is not properly presented by the record.  There is no pleading basis 

or lower court ruling from which this Court could properly address the 

constitutionality of the individual components of Measure 47.  The Court 

should avoid an individual analysis of each section of Measure 47 or 

reconsideration of Vannatta I because it does not have the benefit of the 

analysis of the trial court or the Court of Appeals on these issues.  In Abbott v. 

DeKalb, 346 Or 306, 211 P3d 246 (2009), this Court determined that it 
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improvidently granted review of the decision of the Court of Appeals.  In its 

explanation, this Court stated that:  

“The issue that divided the Court of Appeals is an 
important one.  However, the grounds for decision 
that the Court of Appeals did not discuss fully support 
the decision of the trial court and present independent 
bases to affirm that decision, and we do not have the 
benefit of the Court of Appeals’ analysis of those 
issues. Given those circumstances, any opinion in this 
case on the merits of the statute of limitations question 
would address an issue that, although significant in 
the abstract, would not affect the result. We therefore 
conclude that our decision to allow review was 
improvident.” 

Id. at 310 (emphasis added).  Here too, this Court lacks the benefit of the Court 

of Appeals’ analysis of the constitutionality of particular sections of Measure 

47. 

In addition, this Court lacks a clear record on which to address the 

constitutionality of each section of Measure 47.  None of the parties to this case 

have put forward evidence concerning the operation or effect of any particular 

section of Measure 47.  Without such a factual record, this Court cannot 

properly analyze the important constitutional issues involved.  Gaffey v. Babb, 

50 Or App 617, 622, 624 P2d 616 (1981), rev den, 291 Or 117 (1981) 

(“constitutional issues should be decided based on a precise fact situation that 

property [sic] invokes the constitutional issues”); see also Day v. State Acc. Ins. 

Fund, 288 Or 77, 79, 602 P2d 258 (1979) (“However, after oral arguments plus 

an examination of the record and the transcript and the briefs in the Court of 
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Appeals, it appears that the record does not show what type of award the 

claimant received in California. The record is so inconclusive that we are 

unable to reach the issue upon which we granted review.”). 

2. There is no case or controversy sufficient to support 
adjudication of these matters. 

In addition to the jurisprudential considerations analyzed above, this 

Court should not reconsider Vannatta I because to do so would require 

consideration of a hypothetical set of circumstances and would be tantamount to 

an advisory opinion.  Such opinions are outside the scope of this Court’s 

authority.  Brown v. Oregon State Bar, 293 Or 446, 449, 398 P2d 193 (1982).   

Section 9(f) of Measure 47 provides that if “the Oregon Constitution does 

not allow limitations on political campaign contributions or expenditures, this 

Act shall nevertheless be codified and shall become effective at the time that the 

Oregon Constitution is found to allow, or is amended to allow, such 

limitations.”  This section does not reference individual sections of Measure 47; 

rather, it references the “Oregon Constitution” and its tolerance for limitations 

on campaign contributions or expenditures generally.  As noted by the Court of 

Appeals, for the Constitution to be “found to allow” these limitations, the 

constitution would need to be amended or this Court would have to overrule 

critical aspects of Vannatta I.  See Hazell, 238 Or App at 506.  Although 

Measure 46 would have purported to amend the Constitution to tolerate these 

limitations, it was not adopted.  Moreover, at the time Measure 47 was adopted, 
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the voters understood that there was no such tolerance in the Constitution.  Id. 

at 508.  Consequently, if this Court interprets Section 9(f) as merely a delayed 

operation provision, as the state argues, a court would need to overrule 

Vannatta I in another case to make Measure 47 operative.  Such a case would 

feature parties who had standing and facts constituting a real case or 

controversy.   

Here, there are no factual predicates or parties with standing who can 

challenge any of the components of Measure 47 or otherwise present any case 

or controversy to put Vannatta I at issue.  Rather, petitioners are requesting an 

imprimatur or blessing of Measure 47, based on a hypothetical set of 

circumstances.  Such a request constitutes an advisory opinion and should be 

denied.  As stated by this Court in Barcik v. Kubiaczyk: 

“This court has applied the justiciability requirement 
to declaratory judgment actions for over fifty years 
and has noted the constitutional origins of that 
requirement. 

Deciding hypothetical cases is not a judicial function. 
Neither can courts, in the absence of constitutional 
authority, render advisory opinions. A declaratory 
judgment has the force and effect of an adjudication. 
Hence, to invoke this extraordinary statutory relief 
there must be an actual controversy existing between 
adverse parties.” 

321 Or 174, 188, 895 P2d 765(1995) (quotations omitted).  In this case, none of 

the parties have even alleged that any of the substantive sections of Measure 47 

are unconstitutional.  Rather, petitioners are asking this Court to analyze a 
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hypothetical scenario in which a party might actually challenge the individual 

sections of Measure 47.  Consequently, there is not an actual controversy 

existing between adverse parties on this issue.  Since there is no actual 

controversy it would be inappropriate for this Court to reopen its decision in 

Vannatta I.  See Gortmaker v. Seaton, 252 Or 440, 444, 450 P2d 547 (1969) 

(“In this state, however, we have strong precedent against advisory opinions. 

Mere difference of opinion as to the constitutionality of an act does not afford 

ground for invoking a judicial declaration having the effect of adjudication.”) 

(citations omitted).   

Moreover, there is another, more appropriate, mechanism for 

reexamining Vannatta I.  Petitioners could refer a measure to the voters or 

persuade the Oregon Legislature to adopt some of the limitations petitioners 

included in Measure 47.  A candidate or other aggrieved party would surely 

challenge the measure or statute in a real case with the benefit of a factual 

record.  If this Court were then inclined to reexamine Vannatta I, such a 

reexamination could take place with the benefit of a record, a trial court 

decision and a decision from the Court of Appeals.  In Gortmaker, a suit for 

declaratory relief brought by a district attorney claiming to be in doubt about 

the meaning of various statutes and regulations, this Court stated: 

“The construction of the statutes involved in this 
litigation can be accomplished, if necessary, in an 
adversary proceeding any time a defendant demurs to 
an indictment on the grounds that the indictment does 
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not charge a crime. If a defendant should assert that 
the rules under which he is being prosecuted were not 
properly promulgated, the trial court can decide the 
question and either party can appeal. ORS 138.020. 
When a simple and convenient means is at hand for 
testing a law, a declaratory suit between friendly 
parties will not lie.  

“The questions which the parties have attempted to 
raise in this proceeding may very well be important 
ones. If so, the value of truly adversary proceedings is 
even more plain. The advocacy of those who have 
something at stake in the outcome of such litigation is 
far more helpful to a court of law than are the 
academic speculations of bystanders.” 

Id. at 444.  The discussion in Gortmaker is instructive because it indicates that 

where a simple and convenient means for testing a law is available, a court 

should not address a constitutional issue on an advisory basis.  The Gortmaker 

decision also affirms the value of a truly adversary proceeding.  Here, a truly 

adversary proceeding can only be accomplished where a party has a concrete 

claim or defense that requires a determination of the constitutionality of 

particular sections of Measure 47.  That is not the case presently before this 

Court.  

3. Stare decisis counsels against reconsideration of 
Vannatta I. 

This Court’s constitutional rulings should not be disturbed absent a 

compelling justification.  Stranahan v. Fred Meyer, Inc., 331 Or 38, 53-54, 11 

P3d 228 (2000).  In Vannatta I, this Court held that political campaign 

contributions and expenditures are “both * * * forms of expression for the 
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purposes of Article I, section 8.”  324 Or at 524.   It further held that mandatory 

restrictions on campaign contributions were unconstitutional.  Id. at 537-41.  

While this Court has subsequently clarified some aspects of its holding in 

Vannatta I, see Vannatta v. Oregon Government Ethics Comm., 347 Or 449, 

465, 222 P3d 1077 (2009) (“Vannatta II”), it has not overruled the relevant 

passages from Vannatta I and the decision remains law.   

Were this Court to determine that the question of the continuing validity 

of Vannatta I is properly before this Court it should nevertheless reject 

reconsideration of the decision in favor of stare decisis.  “[T]he principle of 

stare decisis dictates that this court should assume that its fully considered prior 

cases are correctly decided.  Put another way, the principle of stare decisis 

means that the party seeking to change a precedent must assume responsibility 

for affirmatively persuading us that we should abandon that precedent.”  State 

v. Ciancanelli, 339 Or 282, 290, 121 P3d 613 (2005).  As explained by this 

Court in Stranahan, stare decisis is: 

“[A] doctrine that attempts to balance two competing 
considerations. On one hand is the undeniable 
importance of stability in legal rules and decisions. 
That consideration applies with particular force in the 
arena of constitutional rights and responsibilities, 
because the Oregon Constitution is the fundamental 
document of this state and, as such, should be stable 
and reliable. On the other hand, the law has a 
similarly important need to be able to correct past 
errors.” 

331 Or at 53.   
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Accordingly, this Court will only reconsider a previous ruling when “a 

party presents to us a principled argument suggesting that, in an earlier 

decision, this court wrongly considered or wrongly decided the issue in 

question.”  Id. at 54.  This Court has determined that it will give particular 

weight to arguments that either present new information on the meaning of the 

constitutional provision or that demonstrate a failure on the part of this Court, 

when it made the earlier decision, to follow its normal paradigm for analyzing 

the constitutional provision in question.  Id.  Here, petitioners have failed to 

present any new information on the meaning of Article I, section 8.  They have 

also failed to identify error in this Court’s application of its usual paradigm for 

analyzing Article I, section 8.  Consequently, this Court should not reconsider 

Vannatta I.   

This Court can also take into account additional considerations when 

analyzing stare decisis, including the age of the precedent at issue and the 

extent to which it has been relied upon in other cases.  Farmers Ins. Co. of 

Oregon v. Mowry, 350 Or 686, 693 n. 3, 261 P3d 1 (2011).  Here, Vannatta I 

has been binding precedent for fourteen years, which weighs in favor of 

declining to reconsider it.  Additionally, it has been cited forty-four times by 

Oregon appellate courts, indicating that it has been extensively relied upon in 

other cases.  Moreover, Vannatta I was also relied upon by the voters when they 

passed Measure 47.  The voters were told that the Measure would be effective 
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only if the Constitution were amended or unless Vannatta I was overturned.  

The voters rejected the constitutional amendment, however, allowing for the 

continued application of Vannatta I.  The passage of Measure 47, including the 

language in section (9)(f) postponing its effect, should not be viewed as a 

request by the voters for the Court to reconsider Vannatta I, but as a sign that 

the voters recognized the importance of the stability of the rule of law.   

4. Petitioners have not met their burden to show that 
Vannatta I was incorrectly decided. 

Petitioners have not made a case that any “new” historical discoveries 

have been unearthed that will show that campaign contribution and expenditure 

limits were well established when the first American guarantees of freedom of 

expression were adopted nor have they shown that the guarantees in 1859 were 

not intended to reach campaign contribution limits and expenditure limits. 

In Vannatta I, this Court found no historical exception that would save 

political contribution limits.  324 Or 538.  This Court further stated: 

“The earliest indication that we have found of 
Oregon’s distrust of the role that money plays in the 
political process is the 1909 ‘Corrupt Practice Act 
Governing Elections.’ 

“That act prohibited certain corporation (such as 
banks and public utilities) from contributing to 
candidates.  Title XXVII, Chapter XII, Section 3510.  
It also limited candidate expenditures to 15% of the 
annual salary for the elected office.  Id. at § 3486.” 

Id. at 538 n 23. 
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To satisfy the historical exception, the restrictions (in this case, 

limitations on campaign contributions and expenditures) must be “wholly 

confined” within a well-established historical exception.  State v. Robertson, 

293 Or 402, 412, 649 P2d 569 (1982).  It does not matter whether delegates to 

the Oregon Constitutional Convention would have disapproved of today’s 

campaign financing practices any more so than whether the Victorian era 

adopters of the Oregon Constitution would have disapproved of nude dancing 

(City of Nyssa v. Dufloth, 339 Or 330, 121 P3d 639 (2005)), adult businesses 

(City of Portland v. Tidyman, 306 Or 174, 759 P2d 242 (1988)) or even live 

public sex shows (State v. Ciancanelli, 339 Or 282, 121 P3d 613 (2005)).  The 

appropriate analysis is instead whether, at the time of the Oregon Constitution, 

such forms of expression were specifically restricted.  Petitioners, as parties 

opposing a claim of constitutional privilege, have the burden of demonstrating 

that the limitations on campaign contributions and expenditures which they 

envision fall within an historical exception.  This is a heavy burden.  Moser v. 

Frohnmayer, 315 Or 372, 376, 845 P2d 1284 (1993). 

Faced with this heavy burden, petitioners attempt to marshal historical 

materials for the purpose of suggesting that the founders understood “elections” 

in Article II, section 8, of the Constitution to include all pre-election day 
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activities.  They believe that Article II, section 8 therefore trumps the free 

speech protections of Article I, section 8.12 

Article II, section 8, provides: 

“The Legislative Assembly shall enact laws to support 
the privilege of free suffrage, prescribing the manner 
of regulating, and conducting elections, and 
prohibiting under adequate penalties, all undue 
influence therein, from power, bribery, tumult, and 
other improper conduct.” 

This Court has already rejected petitioners’ “new” theory: 

“We should construe ‘elections’ to refer to those 
events immediately associated with the act of 
selecting a particular candidate or deciding whether to 
adopt or reject an initiated or referred measure.” 

Vannatta I at 530.  In an attempt to satisfy their “heavy burden,” petitioners 

criticize the Vannatta I Court’s use of the 1928 edition of Webster’s dictionary.  

Petitioners also argue that, by the time of the adoption of the Oregon 

Constitution, the term “election” had expanded in meaning to include the entire 

campaign.   They contend that “election” was used in that sense in other state 

constitutions, upon which Oregon’s constitution was modeled, and in state 

legislation.  Horton Petitioners Opening Brief on Review, p. 35.  Petitioners 

fail, however, to identify even one pre-1859 Oregon territorial statute that 

                                           
12 If Article II, section 8, can “trump” Article I, section 8, of the Oregon 
Constitution and if “election” is somehow interpreted to mean and include all 
“campaign” activities, the natural consequence would be to empower the 
legislature to pass laws regulating what can be said during the course of any 
political campaign. 
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limited campaign contributions or expenditures.  Instead, they identify an 

isolated Texas statute adopted in August of 1856 of which the Oregon delegates 

may not have been aware (Horton 46) and cite only to statutes that merely 

prohibited “undue influence” of voters, pre-election wagering, bribing voters or 

others to procure any other person to be elected, procuring voters to change 

residences and other election conduct.  Not only do these examples have no 

bearing on campaign contribution or expenditure limitations, they also date 

anywhere from 1864 through the 1870s, well after the Oregon Constitution was 

adopted. 

Even in 1859, the term “electioneering” was a well-recognized concept 

separate and apart from an “election.”  Petitioners’ own references make clear 

that these were separate concepts and do little more than support Vannatta I’s 

holding in this regard.  See references cited at Horton 51 through 54, 

differentiating “election” from “election campaign” and “electioneering.” 

In contrast to petitioners’ unfounded claims, there is much evidence in 

the historical record that supports the position taken by this Court in Vannatta I 

concerning the construction of the term “elections” for the purposes of 

interpreting Article II, section 8.  For instance, there are numerous references to 

“election” in the proceedings and debates of the Constitutional Convention of 

1857.  Charles H. Carey ed., The Oregon Constitution and Proceedings and 
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Debates of the Constitutional Convention of 1857, Oregon Historical Society 

(1984). 

On September 10, 1857, the Constitutional Convention reverted to the 

Committee of the Whole to debate an article on “suffrages and elections.”  The 

discussion pertained to qualifications of voters and many other matters all 

relating to the temporal event of an election.  Carey, The Oregon Constitution at 

325.  Likewise, on September 12, 1857, a debate ensued concerning the dates of 

“elections” and whether on those days votes would be counted by ballot or 

voting by voice.  Carey, The Oregon Constitution at 337.  These and all other 

references to the term “election” during the Constitutional Convention pertained 

to an “election” as a temporal event.  See Carey, The Oregon Constitution at 

341 (Debate of September 15, 1857), 367 (Debate of September 16, 1857).  The 

index to the proceedings and debates makes no reference whatsoever to the 

term “election” being used in the manner suggested by petitioners in this case.   

In addition, Article I, section 4, of the original United States Constitution 

of 1787 suggests a temporal meaning for the term “election.”  (“T[he] Time, 

Places, and Manner of holding Elections for Senators and Representatives, shall 

be prescribed in each state by the Legislature thereof; but the Congress may at 

any time by Law make or alter such Regulations except as to the Places of 

chusing Senators”). 
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The United States Supreme Court in Foster v. Love, 522 US 67, 69, 1185 

S Ct 464, 139 L Ed 2d 369 (1977), defined “election” in a nearly identical way 

to that chosen by this Court in Vannatta I.  According to the U.S. Supreme 

Court, “election” means the combined actions of voters and officials meant to 

make a final selection of an office holder 

“When the Federal statutes speak of the ‘election’ of a 
Senator or a Representative, they plainly refer to the 
combined actions of voters and officials meant to 
make a final selection of an office holder (subject only 
to the possibility to the later runoff).  By establishing 
a particular day as ‘the day’ on which ‘these actions’ 
must take place, the statutes simply regulate the time 
of the election, a matter on which the Constitution 
explicitly gives Congress the final say. 

Foster, 522 US at 71-72 (emphasis added) (citations omitted). 

In addition, the United States Congress often considered bills pertaining 

to “elections” during the 1850s.13  For instance, on July 11, 1857, Congressman 

Bennett introduced H.R. 442, pertaining to the regulation of municipal elections 

in the city of Washington.  Throughout the legislation, the term “election” has a 

temporal meaning and is an event which takes place on a specific day.  See 

Appendix 1-4.  On August 5, 1856, Senator Butler introduced S. 428 relating to 

the election of the President and Vice President of the United States by the 

Electoral College.  Throughout that legislation, the word “election” has a 

                                           
13 Electronic copies of legislation introduced in Congress in the 1850s are 
available at http://memory.loc.gov/ammem/hlawquery.html.  
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temporal meaning and refers to the time and places of a meeting to vote for a 

President and a Vice President of the United States.  See Appendix 5-6.  On 

January 31, 1857, Congressman Grow introduced H.R. 799 requiring the 

Governor of the Kansas Territory to fix a time and place for election of 

members of the Legislative Assembly due to concerns that the Kansas 

Legislature had not been elected by the legal voters of Kansas, but rather had 

been forced upon them, by nonresidents in violation of the organic act of the 

Territory.  See Appendix 7-10.  On February 21, 1860, Senator Seward 

introduced S. 194, a bill to admit the State of Kansas into the Union.  The 

whereas clause of the bill referenced that the people of the Territory of Kansas 

had ratified and adopted, at an election held for that purpose on a particular day, 

a constitution and state government.  See Appendix 11-15.  In all of these 

examples and in numerous others, when Congress referenced the term 

“election” it meant a temporal voting event involving the appointment of public 

officers or for the determination of a question.  Counsel have been unable to 

locate any congressional legislation during the times in which the Oregon 

Constitutional Convention took place in which the term “election” implied 

anything other than a temporal voting event, notwithstanding the suggestions of 

petitioners. 

Finally, petitioners suggest that this Court should also reconsider 

Vannatta I and determine that the incompatibility exception should save laws 
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which purport to regulate and limit campaign contributions and expenditures.  

The Hazell petitioners criticize Vannatta I as having rejected the 

incompatibility exception based upon “undocumented recitation of history.”  

Hazell, 238 Or App at 57.  Instead, the Hazell petitioners suggest that the 

specific “findings of fact” contained within § 1 of Measure 47 should require 

“near complete judicial deference,” suggesting that the voters should have an 

opportunity to rewrite history by legislative fiat. 

Oregon appellate courts have used the incompatibility exception to 

validate speech restriction in only three cases, one involving the solicitation 

(but not receipt) of campaign contributions by judges (In re: Fadeley, 310 Or 

548, 802 P2d 31 (1990)), one involving prejudicial statements by a prosecutor 

about pending criminal proceedings (In re: Lasswell, 296 Or 121, 673 P2d 855 

(1983)), and one involving published statements by a judge about pending cases 

and litigants (In re: Schenck, 318 Or 402, 870 P2d 185 (1994)). 

The petitioners bear a remarkably heavy burden to show that the 

incompatibility exception applies to allow an otherwise unconstitutional 

infringement upon Article I, section 8, rights.  As the cases make clear, the 

incompatibility exception only applies where the expression restricted by the 

statute is always incompatible with a public official’s role.  Vannatta I, 324 Or 

at 541 (“it cannot be contended that the expression in question actually impairs 

performance of, e.g. legislative functions in all cases”).   
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The incompatibility exception has never been extended to legislators and 

there is nothing in Fadeley or the other incompatibility cases (all of which apply 

to judicial officers) that suggests it should be.  Legislative office is inherently 

more political than judicial office and legislative processes are entirely different 

than judicial processes.  Justice Unis, in his dissent in Fadeley, discussed some 

of the significant differences between judicial and nonjudicial offices: 

“I recognize that a state need not treat candidates for 
judicial office the same as candidates for other 
elective offices. A judicial office is different in key 
respects from other elective offices. The state may, 
subject to constitutional constraints, regulate the 
conduct of its judges with the differences in mind. 

“For example the contours of the judicial function 
make inappropriate the same kind of particularized 
pledges of conduct in office that are the very stuff of 
campaigns for most non-judicial offices. A candidate 
for the mayoralty can and often should announce his 
determination to effect some program, to reach a 
particular result on some question of city policy, or to 
advance the interests of a particular group. It is 
expected that his decisions in office may be 
predetermined by campaign commitment. Not so the 
candidate for judicial office. He [or she] cannot, 
consistent with the proper exercise of his [or her] 
judicial powers, bind himself [or herself] to decide 
particular cases in order to achieve a given 
programmatic result. Moreover, the judge acts on 
individual cases and not broad programs. 

“Morial v. Judiciary Com'n of State of Louisiana, 565 
F.2d 295, 305 (5th Cir 1977), cert. denied 435 U.S. 
1013, 98 S Ct 1887, 56 L.Ed.2d 395 (1978).   A state 
may require candidates for judicial office to maintain 
a higher standard of conduct than can be expected in 
other types of elective contests. Judges and lawyers 
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are members of a responsible profession, and their 
adherence to their profession’s ethical standards may 
require abstention from what, in other circumstances, 
would be constitutionally protected behavior. See, 
e.g., In re: Lasswell, supra.” 

310 Or at 589-590. 

Finally, petitioners contend that the Court should simply defer to the 

voters in making “findings” as to whether the prohibited expenditures are 

incompatible as if this were simply a matter of “line drawing” that should be 

committed to the discretion of the voters.14  That approach, however, fails to 

appreciate that Article I, section 8, is “directed at the legislature and other 

lawmaking bodies.”  Ciancanelli, 339 Or at 292.  Indeed, this Court has said of 

Article I, section 8, that “one is struck by its sweeping terms * * * with respect 

to the legislative power (‘no’ law shall be passed restraining * * * or 

restricting)[.]”  Id. at 311 (emphasis in original).  It would create quite a 

perversion of Article I, section 8, if the courts simply deferred to the voters (the 

very political body whose powers are limited by Article I, section 8) the 

responsibility of determining what expression can, and cannot, be restrained.  

                                           
14 Hazell petitioners contend that these legislative findings are entitled to near 
complete judicial deference and cite to State ex rel. VanWinkle v. Farmers 
Union Co-op Creamery of Sheridan, 160 Or 205, 219-220, 84 P2d 471 (1938).  
A close reading of this case, however, discloses that although declarations of 
the legislature that certain facts exist which are deemed sufficient to support 
and justify the action taken by it are of aid when the constitutionality of an act 
is at issue, such “findings” do not preclude judicial inquiry into the actual facts.  
Id. at 219.  Popular views, disguised as facts can always be inserted in 
legislation.  But a “finding” that 2 + 2 = 5 does not make it so. 
 



 
 

 
 

 

47 

Rather, the legislature’s role is to enact laws in the first instance and then the 

court must determine whether such laws meet the constitutional requirements.  

Petitioners’ “fox guarding the henhouse” approach is without support, as there 

is no deference given by the courts in interpreting the sweeping and prohibitory 

terms of Article I, section 8.  See, e.g., City of Nyssa v. Dufloth, 339 Or at 340 

(rejecting the lawmaking body’s “line drawing” that nude dancers remain at 

least four feet from the audience). 

CONCLUSION 

For the foregoing reasons, Intervenors submit that this Court should 

determine that Measure 47 is invalid in its entirety under Article I, section 21.  

Alternatively, if the Court finds that Measure 47 is effective (and perhaps not 

yet operative), it should nevertheless reject petitioners’ invitations to reexamine  

/ / /  

/ / /  

/ / /  

/ / /  

/ / /  

/ / /  

/ / /  

/ / /  
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and overrule Vannatta I and to analyze all substantive provisions of Measure 47 

under some new constitutional standard. 

DATED this 23rd day of November, 2011.   

Respectfully submitted, 
 

DAVIS WRIGHT TREMAINE LLP 
 
 
 
By: /s/ John DiLorenzo    

John A. DiLorenzo, Jr., OSB #802040 
Gregory A. Chaimov, OSB #822180 
Aaron K. Stuckey, OSB #954322 
Paul J. Southwick, OSB #095141 
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Review, Cross-Appellants, 
Intervenors-Respondents 
 



34th UU.lH.ilU..~~,
1st SESSION.

(No report. J

'IN THE HOUSE 01' REIlRESENTATIVES.

.JULY 11, 1851i.

Rend twice, and laid upon the table.

Mr. H. S. BENNETT, from the Committee on the Distriët of
Columbia, reported the following bil :

A BILL
Regulating municipal elections in the city of Washington.

1 Be it enacted by the Senate and House oj Representatives

2 of the Un.ited States of America in Congi'ess assembled, That

3 the second section of the act approved May sixteenth, eighteen

4 hundred and fifty-six, entitled" A n act to provide for at least

5 two election precincts in each ward in the city of Washing-

6 ton, and for other purposes, be, and the same is hereby, re-

7 pealed; and that from and after the passage of this act, every

8 free white male resident of the city of Washington of the age

9 of twenty-one yearB, (vagrants, paupers, felons, and persons

10 non compos mentis excepted,) who shall have resided in the

11 city one year immediately preceding the day of election, and

12 who shall be a citizen of the United States at the time he

13 offers to vote, and shall have paid the school tax and all taes

14 on personal propertJ due fI'om him, shall be entitled to vote
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I.:; j" the ward of which he shall be on the day of election, and

1 t) ~hall have been for thirty days preceding a bona fide resident,

17 foi' iiia)'ol', Illtrnbers of thc_ lJourd of aldermen and common

IH eouncil, regi..tci', collectoi', surveyor, assessoi'S, and such other

I!) ot1CCI'S as may hercaflt'r bc made elective. Provided, That

~o in all cases whcre thc person so otherwise entitled and offer-

2 i ing to vote, shall not have been re~ident of the particular

22 ward in which he is resident bona .fde upon the day of elee-

23 tion for the space of one month immediately previous thereto,

~4 then such person shall be entitled to vote in tlie ward in

~fj which he last previously resided.

i SEC. 2. And be it further enacted, That if, at any dec-

2 tion for municipal offccrs in the city of Washington, the right

3 of any perf.on to vote shall be challenged, the oath or affrma-

4 tion of such person made before the commissioners of election,

fj (anyone of whom is hereby authorized to administer the

6 same,) verifyinii the existence of the qualifications in respect

7 of which he may be challenged, shall be deemed and taken to

8 be. suffdent. prima facie evidence of his riglit to vote, and

9 said oath shall be noted on the list of persons who ,"ote to

lObe returned to the register of the city; and if any such

i 1 person shall knowingly swear falsely in the premises, lie

12 shall, upon indictment and conviction thereof before any

i:- court competent to try the same, be adjuclgeô guilty of wilful

14 and corrupt perjUl'y, and puni8hed accordingly.

i """

.
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SEC. 3. .rnd be it further enacted, That if any com-

missioner or other person appointed to superintend municipal

elections shall wilfully and knowingly refuse to receive the vote

ofa person possessing the legal qualificat.ions to "ote at such elec-4

5

6

7

8

9

10

11

12

13

14

15

16

i
2

3

tion, as prescribed in the first. section of this act, or shall i'efuse

to administei' the oath or affrmation required by the second

section when called upon so to do, or shall in any 
other manner

hinder or prevent the legal exercise of the elective franchise

in the city of Washington, he shall, upon indictment and

conviction thereof before the criminal court of the District of

Columbia, be ~ubject to imprisonment in the county jail for

a period of time not exceeding six inonths, and to a fine not

exceeding two hundred dollars, in each case, at the discretion

of the court, and shall thereafter be ineligible to any offce

under the city corporation, besides being liable in damage to

the party whose vote shall be so rejected.

SEC. 4. .Ind be it further enacted, That the penalties

prescribed in the foregoing section of this act shall apply to

any commiSlioners or other person appointed to superintend an

election who may wilfully and knowingly receive, or permit to

be received, the vote of any person not legally authorized to

4

lj

6

7

8

9

vote; and, also, to any person or persons who may vote
.

ilegally, or more than once at any municipal election; and,

also, to any person or. persons who may wilfully disturb, molest,

hinder, or interfere with said commissioners while in the dis-
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4

i 0 ehai'~(' of t ludi' f!tities, or who may wilfully disturb, molest,

11 hindei', or interfere with any votei' while at or going to the

12 p()lI~ ; and iii making t.he rchii'n~ of any election to the register

iH of thf' city, the eomniissionel'i- or otherilersons appointed to

14 superintend ~aid election shaH also make a return of all the

15 ballot~ cast on the occasion, to he securely kept. for a period of

16 at least two years.

1 SEC. 6. .iInd be it fiirthe'l' enacted, That in the joint

2 meeting of the boanl!i of aldermen and common council for

:J the appointment of commi~sioners of electioiis, as provided in

4 the sixth seotion of the act approved May fifteenth, one

.5 thousand eight hunòred and twenty, entitled" An act to in.

6 corporate the inhabitants of the city of Washington, and to

7 repeal all acts heretofore passed for that purpose," no member

8 of either board shall be entitled to vote for more than two of

9 the three commissioners to be elected for each ward or elec-

10 tion precinct, and in all cases the three persons having the

i i highest number of votes shall be declared duly elected.

i SEC. 6. And be it further enacted, That full power is

2 hereby given to the corporation of Washington to adopt all

3 such regulations as may be necessary to give force and effect

4 to the provisions of this act; and that all acts and parts of acts

6 inconsistent with this are hereby repealed.
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34TH CONGRESS,
lsr SimoN. s. 4~S.

IN THE SENATE OF THE UNITED STATES,

AUGUST 5, 1856.

Mr. BUT, from the Committee on the Judicia.ry, submitted a report, (No.
260,) a.ccompanied by the following bil; which was read the :frst and

secnd times, considered 88 in Committee of the Whole, and postponed to,

and mae the speial order for, Monday next, the 11th August.

A BILL
Supplementary to the several acts in force relative to the election

of President and Vice President of the United States.

1 Be it enated by the Senae and House of Repesenta-

2 ti'Ðe8 of the United States of .Imeca in Congress assembled,

3 That in case of removal, death, resignation, or inability, both

4 of the President and Vice President of the United States, the

ó President of the Senate pro tempore, and if there be no Pres¡'..

6 dent of the Senate, then the Speaker of the House of Repre-

7 sentatives for the time being shall act as President of the

8 United States until the disability be i'emoved or a President

9 shal be elected; and if there should be no President of the

10 Senate nor Speer of the House of Representatives for the

11 time being, and it be not a case of vacancy cause by removal,

12 the chief justice of the Supreme Court of the United States,

13 or if there be no chief justice' in offce, or it be a case of

14 vacancy caused by removal, then the asiate justices of the
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15 said Supreme Court, successively, according to seniority of

16 commission, shall act as President of the United States until

17 the disability be removed or a President shall be elected:" ., ,
is Provided, however, T~at in case any pei'son holding either of

19 the offces mentioned in this section shall not have the qualifi~

20 cations prescribed foi' President of the United States by the

21 Constitution, 01' shall be under impeachment, then the next

22 offcer in succession (as hereinbefore specified) who may have

23 the requisite qua1iRcatioIls, and not under impeachment, 8hall;, " . ; I
24 act as President of the United States until the disability be

25 removed or a President shall be elected.
. do I l l :

1 SEC. 2. .Ind be it further enacted, That the electors

2 appointed or chosen in the several States, pursuant to the tenth

3 section of an act relative to the election of a President and
.: ":

4 Vice President of the United States, and declaring the offcer

5 who shall act as President in cases of vacancies in the offces
'. :.. ! ',',:! ',1 ! : ~ .; . i

6 ~oth of President and Vice President, approved the first day
iN !. ; . :.. :.. ¡ ..:-; ~ ..;¡ '. . ' . ._ ~ ; ~ i. . . ~ : . . " " '
7 of March, in the year seventeen hundred and ninety-two, shall,

, :; ~ ',' -: -:. ; . i : ' " ' ',: " ' : : , . ; : \ ;.' 1 . . ~; i

8 at the time and piace~ of meeting to vote for a President of,"; .: ~ . ; ,~ :: ,:" ~
9 the United States, as prescribed in the said section, vote also for

¡ i ~ I ~ 1 ~ .....; .' ;,',:: . :. " !.

10 a Vice President of the United States; and that the term of
! '," r: ':":', ," , .

1 :11 t~e Pre~~,~e,nt and Vice President 80 elected shall commence

12 on thie fourth day of l\larch next succeeding such election,
" "; j . ~ ; " ~' . . . .

is and continue for the period specified in article second, section
~ ",' ~ . : ; . '. , : ", " ""' " : ' . " ' ,

14 first, of the Constitution of the United States.
: '.. ~- " l : ,; ~ ; .", :
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34TH CONGRE, H
3D 8!S101'. . B. 7'99.

IN THE HOnSE OF REPRESENTATIVES.

JA.NUARY 15, 1867.

Ordered to be printed.

JANUARY 31, 1867.

Read twice Motion to recommit and previous question pending.

FBBRUARY 4, LSÕ7.

Ordered to be printed.

Mr. GRow, from the Committee on Territories reported the fol-
lowing bil :

A. BILL
For the relief of the people -of Kansas.

WHEREAS the President of the United States transmitted to the
Holl, by mesge, a prin~ed pamphlet purporting to be the

laws of the Territory of Kansas, passed at Shawnee Mission,

in said Territory;
ASD. WHEREAS unjust and unwarranted test oaths are prescribed by

said laws as a qualification for voting or holdin~ offce in said
Territory; and whereas the committee of investigation sent
by the Ilouse to Kansas report that said legislature was not

elected by the legal voters of Kansas, but was forced upon
them by non-residents, in l iolstion of the organic act of the
Territory, and having thus usurped legislative power, it en-
acted cruel and oppressive laws: Therefore-

i Be it enacted by the Senate and House of Representatives

2 of the United States of America in Congress assembled, That

3 aH rules or regulations purporting to be laws, or in the form
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4 of law, aclopted at Shawnee Mission, in the Territor)" of Kansa,

õ hy a botly of men claiming to be the legislative assmbly of

6 ~aid Territory, and all ncb! and proceedings whatsover of said

7 assembly, are hereLy declared invalid and of no binding force

8 or cm~ct.

I SEC. 2. And be it furth£ ented, That the governor

~ of said Territory shall, as 800n as practi~able, by public pro

3 clamation fix the time and places for an election of members

4 of the legislative assembl,., appoint in each district three com-

õ petent persons to superintend the election therein, under such

6 rules and regulations as he shall direct, and shall prescribe the

7 mode and manner for the returns thereof.

i SEc. 3. .lnd be it ffl.rther efUted, That any persn

2 offering to vote at said election whose~vote shall be chalenged,

3 shall, in addition to Ihe qualifications for voting fixed in the act

4 of Congress organizing the Territory, prove by his own oath

5 that he is a bona fide settler of said Territor)', and by the oath

6 of at least two legal 'Toters that he is, and has been for one

7 month immediately preceding, an actual resident of said Ter-

8 ritory, and for fiteen days a resident of the election district

9 where he offers to votE'.

1 SEC. 4. And be it furthe enacted, That if any person,

2 not being an actual inhabitant or resident of the said Territory,

3 shall cast his vote at any election which may be held in the

4 said Tel'ritory by authority of law, such person so offending
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5 shall, on com'iction thereof in any criminal court, be punished

6 by fine, not less than twenty dollars nor more than one hun-

7 dred dollars, and imprisonment, not less than two months nor

8 more than six months.

9 That if any person or persons shall come into any elec-

10 tiOD district of said 'rerritorJ in armed and organized bodies

i 1 for the purpose of participating in, disturbing, controllng, or

12 voting at any election held, or to be held, under the authority

13 of Jaw therein, such person or persons so offending shall, on

14 conviction thereof in any criminal court, be punished by a fine

16 of not less than one hundred dollars and not exceeding five

16 hundred dollí:rs, and imprisonment for a term not less than

17 three months and not exceeding one year.

J SEC. õ. And be it further enacted, That if any person,

2 being a member of any such armed and organized body as

3 described in the preceding section, or connected therewith,

4 and a non-resident of the said Territory, shall vote at any

5 election which may be held in the said Territory by authority

6 of law. he shall, on conviction thereof, be punished by 
a fine of

7 not lesR than one hundred dollars and not exceeding five hun-

S dred dollars, and by imprisonment for a term of Dot less than

9 six months and not more than two years.

I SEC. 6. And be it furtlur enacted, That any judge of

2 election who shall wilfully and knowingly allow any 
vote to be

3 polled in violation of the fourth and fifth sections of this act,
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4 shall, on conviction thereof, be punished by a fine of not l~

5 than fifty doJlar8 DOl' more than three hundred dollars, and im-

6 prison 
cd for a term of not less than six months nor more than

7 one year.

S That all offences under this act may be prosecuted by in-

9 dictment in any criminal court having jurisdiction of felonies

10 or misdemeanors committed in said Territory.

i 1 All laws, rules, or regulations inconsistent with the pro-

12 visions of this act are hereby declared null and void.
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IN THE SENATE OF THE UNITED ST.A.TES.

FEBRUARY 21, 1860.

Agreeably to notice, M:r. SEWARD asked and ohtained leave to bring in the fol-

lowing bil; which was read and passed to a second reading.

FEBRFARY 23, 1860.

Ordered to be printed.

A BILL
For the adniission of the State of Kansas into the Union.

1r HERE.-\ the people of the Territory of Kansas, by their repre-

sentatives in convention assembled at '''''yandott, in said

Territory, on the twenty-ninth day of July, one thousand
eight hundred and fifty-nine, did forn1 for themselves a
constitution and State goVel'Iliiiel1t republican in form,
which was ratified anà adopted by the people at an
election held for that purpose, on Tuesday, the fourth day
of October, one thousand eight hundred and fifty-nine, and
the said convention has in their naiue and behalf asked

the Congres." of the United State~ to admit the said Ter-

ritory into the Union as a St.'tte, on an equal footing with

the other States.

1 Be it enacted by the I.~nate and House of Representa-

2 fives of tlie lJnited State,' of AJ)ieri~(l in Con;a-ressassembled,

3 Tha.t the State of Kansas shall he, and is hereby, declared
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StateR of America. and admitted

;,::.J:,:..:,:'.:~y'r~:~. ~.

4

.5 into thê Uiiion on an equal footing with the ori~ina.i

(j States,~ in all respects whatever. And the said St-'lte shall

7 cOnsist of a:ll the territory included within the following. . . .
8 boundaries! to wit: Beginning at a point on the western

9 bouhdary of the State of Missouri, where the thirty-seventh

10 parallel of latitude crosses the same ; thence west: 011 .said

11 parallel to the intersection of the one hundred and second

12 llèridîa.n of longitude west from Greenwich; thence north-

13 ward on said. iiiet'îdian to the fortieth parallel of Iatitnde;

14 thence east on said pal'alIèl to the western boundary of the

15 State of Missouri; thence south with the western boundary

I6ors~idState to the place of beginning: P1'ovùled, That
.,

17 nothing . contained ,in the said cOlltitution respecting the

18 bound~ry()fsaid State shall be construed to impair the

19 rights of person or property now pertaining to the Indians

20 in said Territory" so~ong as such right,: shall remain

21 unextinguished by treatybetweeii the United States and

22 such lridians, oi.to include any tenitol'Y which, by treaty

23 with such Indian tribe, is 11ot, without the consent of said

24 tribe, to he included within the territorial Iíinits or jUl'is-

25 diction of any State or Territory; hut p.H such tenitory

26 shall he excèpted out of the boundaries, and cOl1stitute no

27 part of the State of Kansas, until said tribe shaH signify

28 their aSsent to the President of the United St'ttes to be
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:29 inclüded withihsåid state; 'or-toeffecttheauthoNty 'of the

30 govei~ment ofthê United States to make any regulation

31 respe:cting such Indians, their lands, property or other

32 rights, by treaty, law, or otherwise, which it would have

33 been competent to make if this act had never passed.

I SEC. 2. And be it further enaâted, That, until the next

2 general census shall .be taken and an appòrtionment of

3 representatives made, the State of Kansas shall be enti-

4 tIed to one representative in the House of Representatives

5 of the United States.

I SEC. 3. And be it further enacted, That nothing in this

2 act shall be construed as an assent by Congress to all or tó

3 any of the propositions or claims contained in the ordi..

4 nance of the constitution of the people of Kansas, or in the

5 resolutions thereto attached; but the following propositions

6 are hereby offered to the said people of Kansas, for their

7 free acceptance or rejection. which, if accepted, shall he

8 obligatory on the United States and upon the said State of

9 Kansas, to wit: First. That sections numbered sixteen and

10 thirty-six in every township of public lands in said State,

11 and where eitlier of said sections, or aúy part thereof, has

12 been sold oi: otherwise been disposed of, other lanrls,equiv-

13 alent thereto, and as contiguous as may be, shall be granted

14 to said State for the use of schools. Second. That seventy-

. 15 two sections of land shaH be set ap~-át and reserved for the
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16 ~~i~~~¡;ftij)t~St8~~hfV';tSity, to be selected by the

11 ',goyernofofsaid State, subject to the approval of the CODl-

1S "in~Qnerof the 
General Land Offce, and to be appropri-

19 ,atedå.iÍdapplìed in, suchiuanncr as the legislature of said

20State'In~y,prescribe for the purpose aforesaid, but for no

21 ,othel\Pl1rp~e.Thrd. That ten entire sections of land, to

22, be sel~cted by the governor ?f said StH/te, in legal 8ub-

23 diviaions, shall be granted to said State for the purpose of

24 "COIll?l~ting,.the public, Quildings, or for the erection of, '
"otberSat,theseatof government, under the direction of the

26JêgIsI~tl1re't);~reof. Fourth. That all ~alt springs within

27 said State, not exceeding twelve in number, with six sec-

28 tions oflan(i adjoining; 
or as contiguous as may be to eac1i~

29 "shali.l?e:iraiited,to~aid State, fOT its use, the same to bc

30 ,.selécted'~y,thegovei.p()rthereof within oney-ear after the

31 admissioíiofsaid State, 
and when so selected, to be used

22 or disposed of on such terms, conditions, and regulations as

33 the legislature shall direct: Provided, 
That no salt spring

34 orland,' the right whereof is now vested in a,ny individual

35 orindividuåls, or which may be 
hereafter confirmed or ad-

36 judged to any indiv~dual or individuals, shall by this 301'-

37 tioleneg;l'anted tos,aid State. Fifth. 
That five per centum.... .; "

3:8. oftl1erietproceeds of sales of all public lands lying within

q~ . :~Id,$:tttewliich shaii be sold by Congress after the admis-, . .;.::....".. ":,- - .
4Ø,siOIl,oisaid E;i;te into the Union, after deducting all the.",'- ;:.,.,-'. ,'" -,". .

*
'.' ,
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41 expenses incident to the ~anie, shall be paid to said State,

42 for the purpose of making public roads and internal im-

43 provel1ents, or for other purpm;es, as the legislature shall

44 direct: P'ìYn~ided, 'lhat the foregoing propositiom~, here-

45 inbefol'e offered, are on the coudition that the people of

46 Kaui;as shall provide by aii ordinance, irrevocable without
,.

47 the consent of the United States, that said State shall never

48 interfere with the primary disposal of the soil within the

49 same by the United State~, 01' with any regulations Con-

50 gress may find iiecessary for Hecnring the title. in said soil

51 to bona fide purchasers thereof; and that in no case shall

52 non-resident proprietors be taxed higher than residents.

53 Sixth. And that the said State shall never tax the lands or

54 the property of the United States in said State: Provided,

55 ¡wwe'vel', rriiát in case any of the lands herein granted to

56 the State of Kansas, have heretofore been confirmed to the

57 Territory of Kansa for the purposes specified in this act,

58 the amount so confil1ued shall be deducted froni the quan-

59 tity specified in this act.

S.194--2
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