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ARGUMENT 

Petitioners on Review (Petitioners") seek to strike those portions of 

Intervenors' answering brief advancing Intervenor's argument that Measure 47 

is invalid, in its entirety, as a violation of Article I, section 21 of the Oregon 

Constitution. Although the Article I, section 21 issue was before and decided 

by the Court of Appeals, Petitioners claim that the issue is "not properly before 

this Court." Petitioners pay little attention to, however, the rule that governs 

what issues are properly before the Court. That rule, ORAP 9.20 (2), provides: 

"If the Supreme Court allows a petition for review, 
the court may limit the questions on review. If review 
is not so limited, the questions before the Supreme 
Court include all questions properly before the Court 
of Appeals that the petition or the response claims 
were erroneously decided by that court. The Supreme 
Court's opinion need not address each such question. 
The court may consider other issues that were before 
the Court of Appeals." 

Thus, at a minimum, "the questions before the Supreme Court include all 

questions properly before the Court of Appeals that the petition or response 

claims were erroneously decided" by the Court of Appeals. And this Court 

may also consider any "other issues that were before the Court of Appeals," 

whether or not a petition or response claims that a particular issue was 

erroneously decided. Obviously, such flexibility may be necessary from time to 

time to allow this Court to reach a complete, accurate and just resolution of case 

before it. 
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Petitioners focus on the question of whether Intervenors' response to the 

petition for review claims that the Article I, section 21 question was erroneously 

decided. The answer is that it does. 1 But this Court need not reach that issue 

because ORAP 9.20 (2) authorizes it to consider all questions before the Court 

of Appeals, irrespective of whether the response claimed it was erroneously 

decided. The dispositive issue here is thus whether this Court should commit, 

here and now, before the merits have even been briefed, that it will not exercise 

its option to consider the Article 1, section 20 question. Petitioners do not 

explain why this Court would want to tie its own hand in this regard, essentially 

waiving its authority to consider an important issue of constitutionality. There 

is no reason for this Court to do that before even considering the merits of the 

Article 1, section 20 arguments and deciding whether and how those arguments 

fit into the ultimate resolution of this appeal. 

Finally, it is worth noting Petitioners fail to show any prejudice in 

allowing this Court to consider the arguments in Intervenor's brief. Intervenors 

1 ORAP 9.10 (1) provides that a party need file a response to the petition for 
review after the petition is filed and that, if no subsequent response is filed, "the 
party's brief in the Court of Appeals will be considered as the response." 
Intervenors did not file a subsequent response, so their brief in the Court of 
Appeals is their response. Intervenors' Court of Appeals brief argues 
extensively that it would be error if the Court of Appeals did not hold that 
Measure 47 is not invalid, in its entirety, as a violation of Article I, section 21. 
See, pages 1-3, 4-6, 8-28. Read in the context of a response to the petition, 
filed after the Court of Appeals decision, Intervenors' brief argues that it was 
error that the Court of Appeals did so hold. Intervenors response thus claims 
that the Article I, section 21 question was erroneously decided. 
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arguments certainly are not new to Petitioners. Petitioners addressed those 

arguments extensively in their briefs to the Court of Appeals, which are 

available to this Court. Petitioners can also address those arguments in their 

reply brief which has yet to be filed. If Petitioners find it necessary to request 

leave to file a longer reply brief to address those issues, Intervenors will not 

object.2 In any event, notwithstanding any logistical issues regarding briefing, 

this Court should consider the Article I, section 21 question on its merits. 

Ill 

Ill 

Ill 

Ill 

Ill 
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Ill 

Ill 

Ill 

Ill 

2 Although Respondents and Intervenors were each granted up to 18,000 words 
for their answering briefs, Respondents only consumed 11,397 and Intervenors 
only consumed 11,552. Petitioners should therefore have ample space in their 
reply brief to address these issues. 
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CONCLUSION 

This court should not strike any portion of Intervenor's brief and should 

consider on the merits Intervenor's argument that Measure 47 is invalid, in its 

entirety, as a violation of Article I, section 21 of the Oregon Constitution. 

DATED this 5th day of December, 2011. 

Respectfully submitted, 

DAVIS WRIGHT TREMAINE LLP 

By: Is/ John DiLorenzo 
John A. DiLorenzo, Jr., OSB #802040 
Gregory A. Chaimov, OSB #822180 
Aaron K. Stuckey, OSB #954322 
Paul J. Southwick, OSB #095141 

Attorneys for Respondents on 
Review, Cross-Appellants, 
Intervenors-Respondents 
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